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BOOK REVIEW
THE COMPLEX INTERACTION OF EMERGING
DISEASES, CULTURE, AND PUBLIC POLICY
Robert Craig Waters*
HUMAN RIGHTS & PUBLIC HEALTH IN THE AIDS PANDEMIC.
By Lawrence 0. Gostin & Zita Lazzarini. Oxford Univ. Press 1997.
Unlike any other disease in history, the human immunodeficiency virus
(HIV) pandemic has exposed how severely public health objectives can be
crippled by culture. When local cultural biases are translated into tacit or
express public policy, the overriding concern of controlling a disease's spread
literally can be thwarted by people who may indeed believe they are acting
in the public's interest. Each wave of the HIV pandemic has shown this
dilemma in a different light.
When the first wave appeared in major Western cities in the early 1980s,
the disease was erroneously dismissed as the peculiar problem of the urban
gay community. Thereby trivialized, HIV spread without effective control
well beyond its supposedly exclusive gay enclave. It was not until the midto late-1980s that U.S. politicians finally understood that HI V-related
discrimination and the refusal to fund HIV education programs were
magnifying rather than isolating the epidemic. It was not especially hard to
see why: People who feared discrimination refused to be tested, and the
puritanical silence about sexual transmission only fostered the same naivete
in which HIV thrived. Good intentions do not necessarily make good policy.
Several waves later, the newest and far more troubling arena in which
this drama of ignorance is being played is the earth's global village, a
patchwork quilt of distinct cultures. Few issues are more fraught with
cultural baggage than human sexuality and the closely related question of
sexual roles. From the Westernized cities of Russia to the tradition-laden
villages of Africa, cultural biases once again are working their remarkable
mischief as HIV flowers into a global pandemic. In one nation, the distortion
of public policy may occur because of a belief that women may not insist on
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safer sex. In another, it may occur because antique quarantine laws are used
to detain people with HIV, thereby ending any willingness that the general
population once harbored to be tested. In still another, the trouble may lie
with cultural traditions that leave rape unpunished. As the United States had
a decade earlier, the world's other nations, especially in the Third World, are
now facing a microbial foe that can use both the human body's immune
system and the body politic's own cultural values to kill. This is a situation
that cannot be taken lightly in a world whose borders raise no barrier to
newly emerging diseases such as HIV, Ebola, or the dozens of other tropical
fevers only now being identified.
Yet, there is an existing source of public policy that could lessen the
distorting effect of traditional culture, that is, the framework of international
law. In Human Rights & Public Health in the AIDS Pandemic, Lawrence
Gostin and Zita Lazzarini explore this source, along with its special emphasis
on human rights. They make a compelling case that the real challenge of the
HIV pandemic is for the international community to replace the culture of
tradition with a new, more flexible culture of basic rights, at least in the
arena of public health policy. Only in such a climate can a disease like HIV
be genuinely controlled. As Gostin and Lazzarini demonstrate, repressive
measures used to fight the spread of HIV generally have had the exact
opposite result. This is the paradox of a disease whose unique qualities
jarringly expose the way that prejudice and presupposition weaken public
health policy. The analytic framework developed by Gostin and Lazzarini
may be all too necessary in years ahead, in the post-antibiotic era, as
humankind's ongoing plunder of the tropics brings poorly understood
diseases into direct contact with international commerce for the first time.
Gostin and Lazzarini's framework is based on an ongoing commitment
to a seemingly uncontroversial idea: The best health policies are those that
actually limit or lessen the spread of disease. Though few would dare
quarrel with this idea in the raw, its implications inevitably will foul the
mood of anyone unable to see around the distorting lens of traditional culture
and the policy it shapes. In the United States, for instance, the authors
perform a witheringly objective assessment of public policy on "cleanneedle" programs for intravenous drug users. The U.S. Congress has
approved legislation intended to discourage clean-needle programs no less
than eight times, despite rapidly mounting evidence that these programs are
among the best means of limiting the source of one-third of all IHIV
infections in the United States. This has happened even though clean-needle
programs require expenditures of no more than about $12,000 to prevent each
new infection, compared to the estimated lifetime cost of $119,000 to treat
each infected person. Further, no study indicates that these programs
increase intravenous drug abuse. What makes Congress so queasy is a
widespread inability to see beyond the traditional cultural onus cast on the
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junkie. Gostin and Lazzarini force us to ask a simple question: Is our goal
to limit the spread of HIV, or to punish addicts by letting HIV spread even
further into our population? If the latter, then we are cutting off the
proverbial nose. This is all too reminiscent of the time when some
influential Americans spoke of a "gay plague" sent by God to rid the world
of homosexuals. People discriminate. Diseases do not, as these same
Americans would later learn when members of their own country clubs
started dying.
Were it not for such irrational lapses in health policy, the authors'
proposals would hardly seem radical. Where is the controversy in limiting
the spread of a deadly disease? Yet, controversy is there aplenty, caused by
that oddly human tendency to place blame even when doing so serves no
purpose. For that reason alone, the intensely analytic, goal-oriented approach
advocated by Gostin and Lazzarini is significant precisely because it helps
soften the emotional buzz that tends to distract us. And the point they make
is a sound one: When we use disease as an opportunity to punish, we may
ultimately punish ourselves by losing control of the disease. The most
rational approach to disease control, in other words, is one that is equally
consistent with limiting disease and with honoring basic human rights. In
today's world, a truly sound public health policy, especially regarding HIV,
should not be based on coercion, but must be based on cooperation. And
people will not cooperate if the result is a loss of dignity, or liberty, or
worse.
After making this assessment, Gostin and Lazzarini draw upon humanrights sources as wide-ranging as the Universal Declaration of Human Rights,
statements of the World Health Organization, and the work of noted scholars
in the field. They then propose that public health officials clearly and
systematically incorporate into disease control policies an abiding respect for
international norms of human rights. This can be done, they argue, through
a strict analysis familiar to any student of First Amendment law; an analysis
that permits governmental infringement of rights only where justified by a
compelling public interest, achieved through the least intrusive means. First
and foremost, policies should not be based on suppositions, but on facts
painstakingly gathered and carefully sifted to eliminate bias. Once this is
done, the policies should be limited only to public health concerns that are
genuinely compelling. For example, in many African nations the primary
means of HIV's spread is through heterosexual intercourse. Where this is
true, the authors note, a state would not have a compelling interest in
spending its resources tracking down gay men. On the contrary, the greatest
need would be a policy to help lessen heterosexual transmission. Even so,
compelling interests alone cannot serve as an excuse for governmental actions
unless such actions are reasonably likely to advance those interests
effectively.
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Gostin and Lazzarini next contend that public health policies also must
be well-targeted. By this they mean that governments should neither favor
nor disfavor particular groups without good reason. This is an area of very
special concern. In the United States, for example, early modes of HIV
assessment and treatment were designed for infected men and thus often
failed miserably in dealing with the problems of infected women. Equally
repugnant would be a policy restricting treatment and education to persons
judged "blameless" for their own BIV infection. This would create a
permanent reservoir of "blameworthy" infected persons who would perpetuate
the epidemic. The same would be true if the policy in question subjected
only sex workers to scrutiny while leaving their at-risk clientele unbothered.
Because such policies would compromise basic human rights, including equal
protection of the law, due process, and privacy, the authors insist that all
public health policies be structured to minimize any burden placed on those
rights.
The focus of the authors' argument, however, is the "least restrictive
means" standard adapted from First Amendment case law. Gostin and
Lazzarini contend that all public health policies should be closely studied to
determine if the means employed are "least restrictive" of human rights. If
there is any less restrictive alternative that would achieve the same result,
then it must be used instead.
The authors carry this analysis beyond
traditional First Amendment law and add that even if a means is least
restrictive, it may only be applied to an actual case after an individual
determination that the person in question poses a significant risk to the
public. The risk may not be speculative or unlikely. In sum, the competing
rights of the person in question and of others must be weighed before rights
are infringed. As an example, the authors note that banning children with
head lice from school is justified because of the significant risk of transmission to other children. But banning children with HIV from school is not
similarly justified, because the risk of child-to-child transmission of HIV in
this setting is remote. Finally, the authors suggest that any deprivation of
human rights must be reviewed by an impartial tribunal using fair procedures.
It would be a better world if books like Human Rights & Public Health
in the AIDS Pandemic were unnecessary. But regrettably, they are. The HIV
pandemic has repeatedly demonstrated this in so many differing contexts that
it is very nearly the casebook example of a basic human flaw. A haze blurs
our better understanding of any question that touches on human sexuality,
drug abuse, prostitution, and an entire litany of scandals, which seem to
titillate as much as inflame. We cannot trust ourselves on this one. Rigorous
analytic models are among the best means of returning thought rooted in bias
to the straight-and-narrow of rationality. While there may be other models
or better versions, there is no question that our public policymakers need a
tool like Human Rights to guide them. Professor Gostin has been a national

1997]

BOOK REVIEW

135

leader on [IV policy since early in the epidemic's history, and the ideas put
forward here with his colleague Zita Lazzarini are a highly useful advancement in the public discussion. HIV is a global threat of the first magnitude.
The future of so many millions cannot be left to the vagaries of local
traditions, established long before anyone knew there could be a disease so
insidious, one that uses the body's own defenses and a culture's dearest
customs to wreak unimaginable death.
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